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FEDERAL GOVERNMENT AND INTERNATIONAL 
RESPONSIBILITY. 

IT is a fact well known to the political scientist that the 
influences of diplomacy and international intercourse are 
unfavorable to the existence of confederate government. By 
confederate government I mean, in general, that system in 
which several sovereignties agree to construct a central gov- 
ernment of limited and defined powers as their joint agent for 
the accomplishment of certain specific purposes. Under such 
a system each sovereignty reserves to itself almost all internal 
government and preserves a certain international standing. 
Upon their general agent the confederated states confer the 
greater share of international responsibility, but they fail to 
furnish it with sufficient internal powers to meet and discharge 
that responsibility. It is easy to see that foreign states will not 
long be satisfied to deal with such an agent. They will find it 
in their interest to treat directly with the separate sovereignties, 
and sooner or later they will refuse to recognize the central 
government as having any international standing. Such an 
attitude of the foreign powers will influence the confederacy 
in one of two ways : either it will help to dissolve the union, or 
it will tend to strengthen it. If the former result is attained, 
the confederated sovereignties will become wholly separate 
states, and the confederate government will disappear. If the 
latter result is reached, the several sovereignties will be con- 
solidated into a single sovereignty, and a national government 
will appear, clothed with exclusive power and responsibility in 
international relations, and furnished with the means of exer- 
cising such power and discharging such responsibility. 

The first question which I propose to discuss in this paper is 
whether federal government suffers the same hostile pressure 
from without as confederate government and whether its con- 
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tinuance as a governmental form is exposed to the same menace. 
By federal government I mean that system in which a single 
sovereignty employs in the work of government both local and 
general organs, defining the sphere of action of each of these 
two classes of governmental organs, and securing each against 
encroachment from the other. In such a distribution of gov- 
ernmental functions, all international responsibility is commonly 
thrown upon the general government. At the same time, the 
internal jurisdiction through which alone international obliga- 
tions can be discharged may be largely vested in the local 
organs of government, i.e. in the commonwealths. In such 
case, foreign states may find the federal form as unsatisfactory, 
from the international point of view, as the confederate form. 
What effect their dissatisfaction will have upon the federal 
union, will depend upon the course pursued by the general 
government of the union. 

If the general government attempts to excuse itself from sole 
responsibility to foreign powers for the acts and omissions of 
the commonwealths ; if, when international rights are violated 
or international duties disregarded, it pleads that the sov- 
ereignty has not vested it with internal jurisdiction, — then will 
the federal system go the way of the confederacy. In all 
matters in which the general government confesses itself help- 
less and proclaims itself irresponsible, the foreign powers will 
at last address their diplomacy to the commonwealths. 

But such a course, on the part of the general government, 
does not accord with the true spirit of the federal system. In 
such a system it is the sovereignty back of both sets of govern- 
mental organs, it is the nation itself, that is bound by inter- 
national duties. If the sovereignty has seen fit to make the 
general government responsible internationally for what the sov- 
ereignty allows the commonwealths to do or to omit, the general 
government must loyally support this burden. It must declare 
that the act or omission of each commonwealth is the act or 
omission of the nation, and that it, as general agent of the 
nation, assumes the entire responsibility. If the practice of the 
general government conforms unwaveringly to this principle, 
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the federal system will escape the danger of dissolution through 
international forces. 

On the other hand, if the general government assumes full 
responsibility to foreign nations without possessing the means 
to discharge this responsibility, the federal system of govern- 
ment will expose the nation to constant peril of war. The 
influence of continuous foreign war, however, always has been 
and always must be fatal to the federal system of government 
— and, indeed, to any system of limited government. In the 
federal system, war tends to centralize all the powers of gov- 
ernment in the general organs. In every limited system, war 
tends to expand the powers of government over the whole 
domain of liberty. If the limited federal system is to be 
preserved from these perils, it must find within itself the means 
of meeting its international responsibilities without more than 
the ordinary necessity of recourse to war. Fortunately, this 
may be done without abandoning the principle of the system. 
The sovereignty has only to grant to the executive department 
of the central government power to institute criminal proceedings 
whenever such proceedings are required to meet an international 
obligation, and to vest the federal courts with jurisdiction over 
all such cases. It may, of course, be objected that this would 
be a centralizing measure. The answer is, that the only alter- 
native to a moderate constitutional centralization of this nature 
is, finally, a violent and radical centralization through incessant 
foreign complications and frequent wars. 

My second inquiry is whether the constitution of the United 
States furnishes the means of protecting our federal system 
against extraordinary liability to foreign complications and to 
the dangers of foreign war. Does the constitution vest in the 
central government power to control official action in matters 
involving responsibility to foreign states ? 

I think it does, amply. In the first place, the constitution 
confers upon Congress the power to define and punish offences 
against the law of nations. 1 It does not limit this power of 
Congress to those offences against the law of nations which 

1 Article I, section 8, paragraph 10. 
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may be committed on the high seas or in the territories of the 
United States, but makes the power general and unlimited as 
to place. Congress may therefore define and punish offences 
against the law of nations when committed in any common- 
wealth of the Union. 

What is the meaning of the words " define " and " punish," 
and of the phrase " offences against the law of nations," as 
employed in this provision? The term "define" is certainly 
very elastic. Under the general power to " define," Congress 
may make anything it will an offence against the law of nations. 
The only limitation upon its power in this respect lies in the 
power of the federal judiciary to pronounce the Congressional 
definition unconstitutional. The word " punish " conveys only 
the power to provide for punishing. Congress is forbidden by 
another clause in the constitution to pass any bill of attainder, 
i.e. it is forbidden, as a general rule, to act as a court and to pro- 
nounce judgment and sentence in a given case. But under the 
power to provide for punishing, Congress may confer upon the 
United States courts jurisdiction over all cases which it may 
class under offences against the law of nations ; and in all such 
cases it may authorize United States officials to set in motion 
the machinery of criminal prosecution. It may even construct 
a special course of procedure for such cases — within- the gen- 
eral limitation imposed by. the constitution upon all forms of 
judicial procedure. Further, Congress may determine the pen- 
alties to be attached to the commission of such offences, subject 
to the constitutional limitation that these penalties shall not be 
cruel or unusual. 1 Finally, the title "offences against the law 
of nations " may include, as we have seen, anything which 
Congress may class under it ; such an act of Congress being 
subject to revision only by the United States courts when 
they are called upon to apply it to a specific case. How far 
these courts would allow the Congress to go in this respect 
may be inferred from the judgment of the Supreme Court in 

1 If the language of article I, section 8, paragraph 10, leaves any doubt as to 
the possession of these powers by Congress, that doubt is certainly removed by article 
I, section 8, paragraph 1 8, which authorizes Congress to make all laws necessary 
and proper for carrying into execution all the powers vested in it by the constitution. 
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the case of the United States vs. Arjona. In this case the chief 
justice, rendering the opinion of the court, said : 

The law of nations requires every national government to use " due 
diligence " to prevent a wrong being done within its own dominion to 
another nation with which it is at peace, or to the people thereof. 1 

The chief justice also declared that the United States govern- 
ment was such a national government ; and that the consti- 
tution had conferred upon Congress the power to define and 
punish offences against the law of nations for the purpose of 
furnishing that government with full means to meet and dis- 
charge all the international responsibilities to which the country 
might be made subject. 

We have thus far considered the constitutional powers of the 
central government as regards one class of international duties 
only — those imposed by the general law of nations. But a 
large part of the intercourse of states is purely contractual ; 
and a correspondingly large part of the international obligations 
which rest upon a modern state spring from specific agreement. 
The constitution of the United States has made ample provision 
for the assumption and discharge of such obligations by the 
general government. It has vested the exclusive treaty-making 
power in the President and the Senate of the United States. 2 
It has not limited the scope of this power as regards the 
subject-matter of treaties. It has made treaties the law of 
the land. 3 A rule of law established by treaty can, therefore, 
be overridden only by the amending power of the constitution, 
by a judgment of the United States courts, by a subsequent 
treaty or by a subsequent act of Congress. As far as the 
commonwealths are concerned, a treaty is supreme law, legally 
inviolable at their hands. And, lastly, the constitution has 
authorized Congress to make all laws necessary and proper to 
carry into execution this and all other powers vested in any 
department or officer of the government; 4 and the Supreme 
Court has declared that any appropriate means, not forbidden 
by the constitution, may be selected by the Congress for this 

1 120 U. S. 479, 484. 3 Article 6, section 2. 

2 Article 4, section 2, paragraph 2. * Article 1, section 8, paragraph 18. 
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purpose. 1 At every point, accordingly, the treaty-making and 
treaty-executing powers are vested in the United States govern- 
ment and fully guarded against commonwealth interference. 
There is here but a single question concerning which there is 
any uncertainty, viz. as* to the extent of the treaty-making 
power. It is unlimited by any express provision of the con- 
stitution. It is, however, certainly limited by the general prin- 
ciple of the constitution, i.e. by the constitutional distribution 
of the powers of government between the general government 
and the commonwealths. The treaty-making power cannot 
deal with any subject reserved by the constitution to the exclu- 
sive jurisdiction of the commonwealths. 2 All the subjects of 
criminal legislation are so reserved, except treason, counterfeit- 
ing the current coin and securities of the United States, and 
offences against the law of nations. Foreign states are held by 
the general rule of international law to know this principle 
of the constitution and to accept the consequence thereof, viz. 
that no treaty made with them by the United States govern- 
ment which trenches upon the powers reserved exclusively to 
the commonwealths is binding upon the United States. 

It is clear, on the other hand, that the constitution has vested 
in the United States government the necessary powers to exe- 
cute any proper treaty with a foreign state. If our treaty 
engagements require for their enforcement the aid of the crimi- 
nal law, the power to define and punish offences against the 
law of nations enables the United States government to provide 
the necessary penal sanctions. Almost every other kind of 
complication with a foreign state may be settled by indemnity ; 
and there is no doubt that the United States government has 
full command of such means, under its unlimited power to 
appropriate money. 3 

Moreover, should there be any question in regard to the 
power of Congress to legislate generally concerning crime, 
when the crime involves an offence against the law of nations, 
the constitution provides still other means whereby the United 

1 Juilliard vs. Greenman, no U. S. 421. 

2 Outside of the commonwealths, of course, this limitation falls away. 

3 Article I, section 8, paragraph 1. 
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States government may overcome any possible hindrances 
offered by the commonwealths to the discharge of its treaty 
obligations. It vests in the United States courts jurisdiction 
over all cases arising under a treaty. 1 This is certainly suffi- 
cient to meet every proper requirement which any foreign state 
can make upon the United States. All that any state, which 
punishes crime by means of courts, can constitutionally promise 
to a foreign state, regarding the protection of the subjects of 
the latter within its jurisdiction, is that its officials shall use 
due diligence to procure the apprehension and arraignment of 
offenders against the rights of such aliens. All states know 
this, and are bound to know it. International law, as has 
already been said, requires each state to know the constitution 
of the state with which it treats ; and this rule frees each state 
at its option from any international obligation which its govern- 
ment seeks to saddle upon it through the exercise of a power 
not granted to its government by its constitution. 

I cannot see why Congress is not authorized, by the constitu- 
tional provision last cited, to confer upon the United States 
district attorneys, marshals and grand juries, all the powers 
necessary to meet any demand for satisfaction which a foreign 
state can properly address to the United States government, 
when crimes are alleged to have been committed against subjects 
of the foreign state within the jurisdiction of the United States. 

If, lastly, we take into account the rights accorded by our 
constitution to foreign states and foreign persons, to bring 
civil suits in the courts of the United States, it certainly 
appears that the constitution has equipped the United States 
government with all needful means to discharge any inter- 
national obligation which may be imposed upon the United 
States by the general principles of international law or may be 
validly assumed by way of treaty. If the government does not 
exercise these powers, it is the government that is at fault, and 
not the constitution. If the government raises the cry of help- 
lessness, it stultifies itself. If from sympathy with the doctrine 
of state rights, the people of the United States have permitted 

1 Article 3, section 2, paragraph I. 
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the general government to neglect the use of its constitutional 
powers and have allowed the commonwealths to exercise exclu- 
sive control over subjects involving international responsibility, 
then must the people and the government of the United States 
adopt, without question, whatever the particular commonwealth 
may do or omit to do as their own act or omission. They have 
no right to shield themselves behind a non possumus. They 
have not even the right to criticize officially the attitude of the 
commonwealth. They are bound to presume officially that what 
the commonwealth does or omits to do is what ought to be 
done or omitted. This may appear to be a hard requirement ; 
but sound jurisprudence permits neither individuals nor states 
to profit by their own wrong or negligence. 

It remains, as the third and last point of our inquiry, to con- 
sider how far Congress has made use of the powers conferred 
upon it by the constitution for the discharge of international 
obligations. An examination of the statutes reveals a rather 
scanty list of provisions. 

Congress has undertaken to secure the observance of our 
international duties as a neutral power in case of war between 
other states. It has undertaken to prevent the territory of 
the United States from being used, in any case, as a basis of 
hostile action or hostile preparation against a friendly power. 
It has declared such violations of our neutral duties to be high 
misdemeanors ; and in certain cases, when the courts are unable 
to effectively enforce these duties, it has empowered the Presi- 
dent to use the military and naval power for that purpose. 1 
Congress has undertaken to secure the diplomatic representa- 
tives of foreign states against all violence and annoyance, 
declaring certain invasions of their exterritorial rights to be 
crimes. 2 It has declared the counterfeiting of the notes, bonds 
and securities of foreign governments and the uttering of such 
counterfeits to be crimes. 3 Congress has also provided for the 
execution of our extradition treaties by the federal judicial 
officers and the secretary of state ; 4 and has vested in the United 

1 Revised Statutes, sections 5281-5288. s Statutes at Large, vol. 23, ch. 52. 

2 Ibid, sections 4062-4065. * Revised Statutes, sections 5270-5272. 
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States district courts jurisdiction over torts committed against 
aliens in violation of the law of nations or the provisions of 
a treaty. 1 And it has been held by eminent counsel that sec- 
tion 5519 of the Revised Statutes enacts the means for the 
protection of all rights guaranteed to aliens by treaties; but 
the Supreme Court of the United States holds that the section 
in question has not this effect, and that the Congress has not 
yet furnished any such means. The court indicates that the 
Congress has full power to do so. 2 

This is the substance of what Congress has done toward 
defining and punishing offences against the laws of nations, 
committed within a commonwealth, and toward the general 
execution of its agreements with foreign powers. 

It is evident that the influences and requirements of inter- 
national responsibility are not necessarily hostile to the federal 
system of government in general, nor in particular to the 
federal system created and regulated by the constitution of the 
United States. It is clear that all of the difficulties that have 
arisen in the United States proceed from the fact that Congress 
has not perfected the machinery of the general government for 
dealing with international questions. When Congress shall 
have done its duty in this regard, — when it shall have occupied 
the ground assigned by the constitution to the general govern- 
ment, — then the United States will be fully able to meet and 
discharge all its international duties. We shall then be com- 
pelled neither to humiliate ourselves by answering the just 
demands of other states with a stultifying non possumus ; nor 
to expose ourselves to the danger of confederatizing the Union 
by directing the diplomacy of foreign powers to the common- 
wealths ; nor to incur the risk of over-centralization as the 
result of needless wars, — wars forced upon the nation by the 
acts or omissions of one or another of our forty-four distinct 
governments in matters of international concern. 

John W. Burgess. 

1 Revised Statutes, section 563, paragraph 16. 2 Baldwin vs. Franks, 120U. S.678,683. 



